HOSPITAL AUTHORITY OF ALBANY-DOUGHERTY COUNTY
MINUTES OF THE APRIL 18, 2019 TRAINING SESSION
(Open Session)
Attendees:

Authority Board Members: Fred Ghiglieri, Joel Callins, Dr. Kathy Hudson, Clinton Johnson, Dr. Michael
Laslie, Ferrell Moultrie, Glenn Singfield, Sr., Dr. Tania Smith, and Nyota Tucker

Authority Legal Counsel: Tommy Coleman and Jay Reynolds

Those Present on Behalf of Phoebe Putney Memorial Hospital, Inc.: Dawn Benson, Jessica Castle, Brian
Church, Felicia Lewis, Scott Steiner

Absent Authority Members: None
Open Meeting and Establish a Quorum:

Chair Ghiglieri called the meeting to order at 7:00am in the Willson Board Room at Phoebe Putney
Memorial Hospital. Mr. Ghiglieri thanked all Members for their attendance and participation and he
observed that a quorum was present.

Approval of the Agenda:

The proposed Agenda had been previously provided to the Authority Members and a motion to adopt
the proposed Agenda for the meeting was made by Ferrell Moultrie and seconded by Dr. Michael Laslie.
A copy of the Agenda as adopted is attached. Chair Ghiglieri turned the training session over to Joel
Callins, Chair of the Ad-Hoc Committee on Training.

Mission, Statutory Duties and Responsibilities of HAADC Members:

Jay Reynolds provided a copy of the Amended and Restated Lease and Transfer Agreement between the
Authority and PPMH as well as a memorandum from Perry & Walters, LLP to the Authority members
dated November 14, 2017, copies of both documents are attached hereto. Mr. Reynolds’s training
included the history and mission of HAADC; 0.C.G.A.§31-7-70, and the HAADC/PPMH Lease Analysis.

Closing of the Meeting:

A motion was made by Ferrell Moultrie, seconded by Dr. Laslie to close the meeting for the purposes of:
(i) engagii _ in privileged consultation with legal counsel; (ii) to disct otentially valuable commercial
plans, proposals or strategies that may be of competitive advantage in the operation of Phoebe Putney
Memorial Hospital or its medical facilities, or (iii) to discuss confidential matters or information
pertaining to peer review or provided by a peer review organization as defined in 0.C.G.A.§31-7-131.

Chair Ghiglieri polled each individual Authority Member present with respect to his or her vote on the
motion and the vote of each of the N 1bers is shown below, with no Member opposing:



Fred Ghiglieri Yes

Dr. Michael Laslie Yes
Joel Callins Yes
Dr. Kathy Hudson Yes
Dr. Tania Smith Yes
Clinton Jonson Yes
Nyota Tucker Yes
Ferrell Moultrie Yes
Glenn Singfield, Sr. Yes

The motion having passed, the meeting closed.
Open Session Reconvened:

Following unanimous vote of all Members in attendance at the conclusion of the Closed Session, the
meeting reopened.

HAADC 2017 Policy on Meeting Conduct, and Presentation(s) by Public Community Visitors:

Tommy Coleman provided training on open meeting policy, requirements to close meeting, Open
Records Requests, and policy on public community visitors speaking at meetings. He provided handouts
of the HAADC 2017 Policy on Meeting Conduct, and Presentation(s) by Public Community Visitors and
Georgia Municipal Association’s Guide to Georgia’s Open Meetings and Open Records Laws for
Municipal Officials, a copy of both are retained with these Minutes.

PPMH Financial / Accounting Presentation:

Brian Church, CFO of PPMH, Inc., provided an overview of financial documents presented quarterly and
annually to HAADC in compliance with the Lease; where the PPMH Financial Data is located for the
public; and PPMH charges and costs in comparison to peer hospitals. Ir. _.urch provided the members
with a copy of the Georgia Hospital Association’s Resource Guide for Policy Makers, which is included
with these minutes. The Members engaged Mr. Church in discussion and questions. A copy of the Mr.
Church’s presentation is attached.

PPMH Website Resources for the Public / HAADC Website
Jessica Castle, VP Marketing, provided a live demonstration of the P 1H and HAADC websites. The
demonstration included resources for patients, quality data, price list of charges, Community Benefits
report, Open Records Requests, and Authority information.

Adjournment:

There being no further business the meeting was adjourned.



TRAINING SESSION AGENDA
HOSPITAL AUTHORITY OF ALBANY-DOUGHERTY COUNTY, GEORGIA

(OPEN SESSION)
April 18, 2019
7am-11:30am

(Wilison Board Room)

I Open training session and establish quorum Chair

. Consider Approval of Agenda (draft previously provided to Members) Chair
1. Mission, Statutory Duties and Responsibilities of HAADC Members Jay Reynolds, Esq.
Iv. Consideration of vote to close meeting for Executive Session Chair
V. HAADC 2017 Policy on Meeting Conduct, and Presentation(s) by Public Tommy Coleman, Esq.
Community Visitors Chair

VI. PPMH Financial / Accounting Presentation Brian Church
Vil PPMH Website Resources for the Public lessica Castle
VIl HAADC Website Jessica Castle
IX. Additional Business / Closing Remarks Chair

X. Adjournment
























































































































































































































































































































































































































































































































Written notice of special meetings shall be considered duly given if mailed to each member of the
Board of Directors at least three (3) days before such special meeting or if personally delivered to the
home or office of each Director at least 24 hours before such special meeting. The notice shall state
the business or the transaction for which the meeting has been called and no other business shall be
transacted at such meeting unless by unanimous consent of the members of the Board of Directors
present and participating. An emergency meeting of the Board of Directors may be called without
the necessity of any notice so long as the notice provisions are waived by at least two-thirds (2/3) of

the members of the Board of Directors.

Section 3.4. Quorum. A majority of the members of the Board of Directors with voting
rights shall constitute a quorum of the Board of Directors for the transaction of business, and an act
of the majority of the Directors present and voting at a meeting at which a quorum is present shall be
the official act of the Board of Directors.

Section 3.5. Attendance. The members of the Board of Directors are expected to attend the
regular monthly meetings of the Board of Directors. Any member, other than the President/Chief
Executive Officer of the Corporation or the Chairman of the Board of Directors of Phoebe Putney
Memorial Hospital, Inc., who shall fail to attend two (2) regular meetings of the Board of Directors
during any consecutive twelve (12) month period, without the Chairperson of the Board of Directors
excusing such absence, shall create a vacancy of that person’s membership on the Board of

Directors.

Section 3.6. Cancellation or Change of Regular Meetings. The Board of Directors, by a vote
of two-thirds (2/3) of the members present and voting, may dispense with or alter the date of a

monthly meeting at the monthly meeting preceding the monthly meeting to be dispensed with or
altered.

Section 3.7, Action by Written Consent. Any action required or permitted to be taken by the
Board of Directors under any provision of law, the Articles of Incorporation, or these Bylaws may be
taken without a meeting of the Board of Directors by the collective consent of all the Directors with
voting rights, in writing, setting forth the action so taken. Such written consents shall be filed with
the proceedings of the Board of Directors and shall be made available for review at the next regular
meeting of the Board of Directors. Such action by written consent shall have the same force and
effect as if action were approved at a duly constituted meeting of the Board of Directors. Any
certificate or other document filed under law relating to action so taken shall state that the action was
taken by unanimous consent of the Board of Directors without a meeting and that the Bylaws

authorized the Directors to so act.

Section 3.8. Telephonic Participation in Meetings. Members of the Board of Directors or
any committee may participate in any meeting of the Board of Directors or of a Board committee by

means of a conference telephone or similar communication equipment by which means all persons
participating in the meeting can hear one another at the same time. Participation with proper notice
by such means shall constitute presence in person at a meeting.
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Section 3.9. Voting. Each Director with voting rights shall be entitled to one vote on any
matter before the Board of Directors. Voting by proxy shall not be permitted.

Section 3.10. Proper Officers. For the purposes of these Bylaws, the Chairperson of the
Board, the Vice Chairperson of the Board and the President/Chief Executive Officer of the
Corporation shall each be deemed a “proper officer.” Whenever any resolution or action adopted by
the Board of Directors or a Board Committee shall authorize the “proper officer” of the Corporation
to execute any note or other document or take any other action or shall generally authorize any action
without specifying the officer or officers authorized to take such action, any proper officer acting
alone and without counter signatures may take such action on behalf of the Corporation.

ARTICLE IV

Committees of the Board of Directors

Section 4.1. Appointment of Committees. The Board of Directors shall have a Facilities
Committee, Finance Committee, Pension and Benefit Committee, Nominating/Governance
Committee, Bylaws Committee, Compensation Committee and Audit Committee, and such other
standing of special committees of the Board of Directors that may be from time to time created by
the Board. The Chairperson of the Board shall appoint the Directors, or such other persons as the
Chairman designates, to serve on such standing committees and other special committees of the
Board, subject to the ratification by and approval of a majority of the Board of Directors. The
chairperson of each committee shall be a member of the Board of Directors of the Corporation and
shall be appointed by the Chairperson of the Board. Vacancies of committee chairs shall be filled
during the interim by appointment of the Chairperson of the Board. The Chairperson of the Board
and the President/Chief Executive Officer of the Corporation shall each be ex-officio voting
members of all committees, except the President/Chief Executive Officer is not a member of the
Nominating/Governance Committee, the Compensation Committee, and the Audit Committee.

A committee shall limit its activities to the task or tasks for which the committee is
organized, and will have only such authority and responsibility as specifically conferred upon it by
the Board of Directors. All committees shall be subject to the control and general supervision of the
Board of Directors. Each committee shall adopt written charters for its activities which shall be
approved by the Board of Directors and shall meet as required and as set by policy of the Board of

Directors.

One-half (1/2) of a committee’s members shall constitute a quorum for the carrying out of
committee functions and actions.

Section 4.2. Committee Chairperson’s Duties. The chairperson of each committee shall have
the following general duties, responsibilities and powers, to gether with such others as may be
designated from time to time by the Board of Directors:

(a)  Coordinate committee activities through the designated management liaison,;
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(b)
©
(d)

(e)

®
(8)

Prepare an agenda for each committee meeting;
Preside or designate an alternate to preside at committee meetings;

Provide for maintenance of official records of the committee and appoint a secretary
of the committee for that purpose;

Report committee activities and formal recommendations to the Board at its regular
meetings;

Delegate specific responsibilities among committee members; and

Appoint members to subcommittees as necessary.

Section 4.3. Standing Committees. The Board of Directors shall have the following standing

committees:

@

(b)

©

(d)

(€

Facilities Committee. This committee shall maintain oversight of all property owned
by the Corporation and its subsidiaries. This Committee shall also oversee and

develop a facilities master plan.

Finance Committee. This committee shall recommend policy and maintain oversight
on all matters relating to the funds, securities, debt and investments of the
Corporation. It shall maintain a continuous and over-all review of income and
expenditures and make recommendations on these matters as needed to the Board of
Directors. This committee shall annually present to the Board of Directors a fiscal
budget of anticipated receipts and expenditures for the coming year.

Pension and Benefit Committee. This committee shall review all matters related to
the pension, benefit and welfare plans of the employees of the Corporation and its

subsidiaries.

Nominating/Governance Committee. This committee shall (i) recommend to the
Board a set of corporate governance principles applicable to the Corporation; (ii)
review at least bi-annually the corporate governance principles and recommend
changes, additions or modifications for approval by the Board of Directors; (iii)
nominate the Chairperson and Vice Chairperson of the Board of Directors; and (iv)
identify individuals qualified to become Directors of the Corporation or its
subsidiaries and recommend that the Board select Director nominees at the next
meeting of the Board of Directors. Members of this committee shall be Directors of

either the Corporation or of a subsidiary corporation.

Compensation Committee. This committee shall (i) assist the Board in discharging
its responsibilities relating to compensation of the Corporation’s executives, (ii) in
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consultation with management, establish the Corporation’s general policies relating
to employee compensation, and (iii) oversee the developmentand implementation of
benefit and welfare programs for the Corporation’s executives. All members of this
committee shall be independent Directors of the Corporation as defined in Art. 1,

Section 1.3.

® Audit Committee. This committee shall provide advice and counsel to management
regarding, and to assist the Board of Directors in its oversight of, (i) the integrity of
the Corporation’s financial statements, (ii) the Corporation’s compliance with legal
and regulatory requirements, (iii) the independent accountant’s qualifications and
independence, and (iv) the performance of the Corporation’s internal audit function
and independent accountant. This committee is empowered, without seeking Board
approval, to retain persons having special competence, including outside legal,
financial accounting and other advisors, as necessary to assist the committee in
fulfilling its responsibility. All members of this committee shall be independent
Directors as defined in Art. 1, Section 1.3.

() Bylaws Committee. This committee shall review at least bi-annually the
corporation’s bylaws and recommend changes, additions or modifications for

approval by the Board of Directors.

() Investment Committee. This committee shall provide oversights to all invested
funds, and shall be responsible for the selection and review of investment managers

and consultants.

ARTICLE V

Officers of the Corporation

Section 5.1. General Provisions. The Officers of the Corporation shall consist of a
President/Chief Executive Officer, a Secretary, a Treasurer/Chief Financial Officer, and such other
officer positions as the Board may create, each of whom shall be elected by, and shall serve at the
pleasure of, the Board of Directors. Each Officer shall be elected or appointed for a term of office
running until the next annual meeting of the Board of Directors or such other term as may be
provided by (i) resolution of the Board of Directors or (if) the appointment to office or (iii) by
employment contract. Each Officer shall serve during the term of office for which he or she is
elected or appointed and until his or her successor has been elected or appointed and has qualified, or
until his or her earlier resignation, removal from office or death.

Any two offices may be held by the same person, except that the President/Chief Executive
Officer may not hold any other officer position.
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Section 5.2, Removal. Any Officer may be removed from office, with or without cause,
upon the majority vote of the Directors present at any meeting of the Board of Directors at which a

quorum is present.

Section 5.3. President/Chief Executive Officer. The President/Chief Executive Officer shall
be given the necessary authority and be held responsible for supervision of the total administration of
the Corporation in all its activities and departments, subject only to such policies as may be adopted
or issued by the Board or by any of its committees to which the Board has delegated power for such
action. He or she shall act as the duly authorized representative of the Board of Directors in all
matters in which the Board of Directors has not formally designated some other person for that
specific purpose. The President/Chief Executive Officer shall be a member of the Board of Directors
and an ex-officio voting member of all committees of the Board of Directors except the
Compensation Committee and the Audit Committee.

Section 5.4. Duties of President/Chief Executive Officer. The authority and duties of the
President/Chief Executive Officer shall include among other things:

(@)  Carrying out all policies established by the Board of Directors and formulating and
enforcing all rules and regulations necessary and desirable for the proper conduct of
the Corporation;

(b)  Submitting to the Board of Directors for approval a plan of organization of the
personnel and others concerned with the operation of the Corporation;

(c)  Assisting the Secretary of the Corporation with all the duties assigned to the
Secretary and assuring that all notices are given in accordance with these Bylaws or

as required by law;

(d)  Selecting, employing, controlling and discharging all employees, and developing and
maintaining personnel policies and practices for the Corporation;

(¢)  Ensuring that all physical properties of the Corporation are kept in a good state of
repair and operating condition;

® Making and executing all contracts pertaining to the ordinary affairs and operations
of the Corporation, except as to the execution of those contracts specifically reserved

to the Board;

(8 Supervising all business affairs and ensuring that all funds are collected and
expended to the best possible advantage of the Corporation;

(h)  Serving as the liaison officer and channel of communication between the Board of
Directors or any of its committees and all other organizations working on behalf of

the Corporation;
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) Attending all meetings of the Board of Directors; and

@) Performing any other duty that may be necessary in the best interest of the
Corporation or that the Board of Directors shall require.

Section 5.5. Secretary. The Secretary shall attend all meetings of the Board of Directors and
any and all committees thereof; shall keep minutes of all meetings of the Board of Directors and any
and all committees thereof: shall have charge of the corporate books and seal of the Corporation; and
shall perform such other duties and have such other powers as may from time to time be delegated to
him or her by the Board of Directors.

The Secretary shall have the discretion to delegate his or her responsibilities to another
person.

Section 5.6. Treasurer/Chief Financial Officer. The Treasurer/Chief Financial Officer shall
be charged with the management of all financial affairs of the Corporation; shall have the power to
recommend action concerning the Corporation’s affairs to the Board of Directors; and shall perform
such other duties and have such other powers as may from time to time be delegated to him or her by

the Board of Directors.

In addition to the foregoing duties and without limitation thereof, the Treasurer/Chief
Financial Officer shall:

(a)  Prepare an annual budget showing, but not limited to, anticipated revenue and
expenditures; be responsible for all funds and securities of the Corporation; and
receive and give receipts for monies due and payable to the Corporation from any
source whatever and deposit all such monies in the name of the Corporation in such
banks or other depository as shall be selected in accordance with the Bylaws;

(b)  Submit regularly to the Board of Directors, or its authorized committees, periodic
reports showing the financial activities of the Corporation; and prepare and submit
such special reports as may be required by the Board of Directors;

(c)  Keep and maintain an up-to-date inventory of all property and equipment (including
medical) owned or leased by the Corporation; and

(d)  Review the annual budgets of Phoebe Putney Memorial Hospital, Inc. and other
affiliated corporations and make appropriate recommendations to the Board of
Directors of the Corporation concerning their approval.
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ARTICLE VI

Conflicting Regulations

No charters, constitutions, bylaws, rules, provisions or regulations of any organization
operating as a part of the Corporation or as an agency thereof shall be in conflict with or repugnant or
contrary to these Bylaws or to the Articles of Incorporation of the Corporation or to the laws of the
State of Georgia or of the United States.

ARTICLE VII
Amendments

These Bylaws shall be reviewed at least bi-annually by the Bylaws Committee of the Board of
Directors and, upon the recommendation of such committee, may be amended by an affirmative vote
of at least two-thirds (2/3) of the voting membership of the Board of Directors present at a regular
monthly meeting or any special meeting of the Board of Directors.

ARTICLE VIII

Indemnification by Corporation

Section 8.1. Indemnification. Any person (including the heirs, executors, administrators or
estate of such person) who was or is a party or is threatened to be made a party to any threatened,
pending or completed action, suit or proceeding, whether civil, criminal, administrative or
investigative (including any action by or in the right of the Corporation), by reason of the fact thathe
or she is or was a director, officer, employee, consultant or agent of the Corporation, or is or was
serving at the request of the Corporation as a director, officer, employee, consultant or agent of
another corporation, partnership, joint venture, trust or other enterprise, may be indemnified by the
Corporation against expenses (including reasonable attorneys’ fees), judgments, fines and amounts
paid in settlement actually and reasonably incurred by him or her in connection with such action, suit
or proceeding, if he or she acted in good faith and in a manner he or she reasonably believed to be in
or not opposed to the best interests of the Corporation (and with respect to any criminal action or
proceeding, if he or she had no reasonable cause to believe his or her conduct was unlawful), to the
maximum extent permitted by, and in the manner provided by, the Georgia Nonprofit Corporation

Code.

Section 8.2. Insurance. The Corporation may purchase and maintain insurance at its
expense, to protect itself and any such person against any such liability, cost, payment or expense,
whether or not the Corporation would have the power to indemnify such person against such liability
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ARTICLE IX

Corporate Seal

The Corporation’s Board of Directors may provide for a corporate seal in such form and with
such inscription as it shall determine, provided such seal shall always contain the word “Non-profit.”

ARTICLE X
Waiver of Notice

Whenever any notice is required to be given under the provisions of the Georgia Nonprofit
Corporation Code, of the Articles of Incorporation, or of these Bylaws, a waiver thereof in writing
signed by the person entitled to such notice, whether before or after the time stated therein, shall be
deemed equivalent to the giving of such notice where such waiver is permitted by State law. All
waivers shall be filed with the corporate records, or shall be made a part of the minutes of the

relevant meeting.

ARTICLE XI
Reserve Powers

The Corporation may create subsidiary corporations wherein the Corporation is the sole
shareholder, partner or member of the subsidiary corporation. Said subsidiary corporations may not
take any of the following actions without the prior approval of the Corporation:

(@  Adopt a plan of dissolution of the subsidiary corporation;

(b)  Engage in, or enter into, any transaction providing for the sale, mortgage or other
disposition of all or substantially all of the assets of the subsidiary corporation;

()  Adopt a plan of merger or consolidation of the subsidiary corporation with another
corporation;

(@  Adopt any annual or long-term capital and operational budgets of the subsidiary
corporation or approve any changes therein exceeding ten percent (10%) of any

budgeted item;

(¢)  Amend or take any action to terminate any lease between the subsidiary corporation
and the Hospital Authority of Albany-Dougherty County, Georgia with respect to
Phoebe Putney Memorial Hospital;
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4]

(b)

(M
()
(k)
M
(m)
(n)

Take any action which would, or reasonably could be expected to, cause the
subsidiary corporation to exceed its annual budget for capital expenditures;

Incur an expenditure for any particular project or service of or for the subsidiary
corporation in an amount in excess of $1,000,000.00;

Take any action which would, or reasonably could be expected to, result in an
adverse variance (on an annualized basis) of total expenses of greater than two-
percent (2%) of the subsidiary corporation's total annual budgeted expenses;
Appoint or remove the independent auditors of the subsidiary corporation;

Select or remove the Corporate Officers of the subsidiary corporation;

Adopt or permit any changes to any long-term, strategic or master institutional plans;
Enter into any debt obligation;

Approve any annual operating or capital budgets; or

Amend the Articles of Incorporation or Bylaws of the subsidiary corporation,

IN WITNESS WHEREOQF, Phoebe Putney Health System, Inc. has caused these Bylaws to be
executed, its corporate seal affixed and the foregoing to be attested, all by duly authorized officers on

the 1248, day of C:?)W-LA{ , 2012,

PHOEBE

EY HEALTH SYSTEM, INC.

ATTEST: %

KERRY LOUDERMILK, Secretary

[CORPORATE SEAL]

W:Admin\Lega\BYLAWS\CURRENT.FINAL BYLAWS\PPHS Amended and Restated Bylaws FINAL of 07-12-12.doc
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ATTORNEY/CLIENT CONFIDENTIAL COMMUNICATION

MEMORANDUM
TO: Board of Directors of the Hospital Authority of Albany-Dougherty
County, Georgia (the “Authority”)
FROM: Perry & Walters, LLP
DATE: November 14, 2017

We have been asked to provide you, the members of the Authority Board our opinion
as counsel in regards to your duties and responsibilities as Members of the Authority,
particularly in light of the fact that as of December 11, 1990 (and fully restated August 1, 2012)
the Authority entered into the Lease and Transfer Agreement (the “Lease”) with Phoebe Putney
Memorial Hospital, Inc. (“PPMH”). As discussed in more detail below, views expressed herein
necessarily involve an analysis and synthesization of the Hospital Authorities Law, the
Resolution establishing the Authority, the Lease, and interpretive judicial decisions

L

Summary

As Members of the Authority, itself a public body, you very much occupy a position of
public trust, responsible to the public to carry out and effectuate the functions and purposes of
the Authority. Fundamentally, the principal purpose of the Authority is to seek to provide for
our community, quality health care at reasonable cost.' In 1990 the Authority validly and
lawfully entered into a long term Lease and Transfer Agreement with PPMH, leasing to it
essentially all of the Authority’s assets, and materially changing the current role of the
Authority. That Lease was amended and fully restated in 2012, and remains in effect.
Notwithstanding the Lease, not all of your duties and responsibilities have been totally
transferred or delegated. At thisjuncture, the role of Authority Board Members would generally
include handling such business as may properly come before the Authority (including the
issuance of Bonds), causing the Authority to remain properly organized and in existence,
complying with any legal or contractual requirements of the Authority, monitoring compliance
by PPMH of its obligations and undertakings under the Lease, and any other matters you
collectively determine would further the purposes of the Authority. This Memorandum focuses
on the Lease and the Authority’s relationship with PPMH and not other general matters, even

"There is, of course, an inherent tension between providing low cost health care and the
ability to provide modern, well-equipped and high quality health care. One without the other is of
little benefit to the community, and seeking to do both, with proper balance, 1s a judgment decision,



if important, such as compliance with the FTC order. Included is a listing of the majority of
PPMH'’s covenants under the Lease, and with each we have offered for your consideration
some suggestions as to how the Authority may wish to attempt to monitor compliance.
Ultimately, however, the Authority is to use its own collective reasonable judgment In
determining how it wishes to seek to monitor compliance.

II.

Background.

The Authority is created and governed by the “Hospital Authorities Law”, found at
O.C.G.A. §31-7-70 et. seq. (the “Act”). Pursuant to the Act, as currently amended, the
Authority has a governing board which is appointed solely by the Dougherty County
Commission. Although the specifics have changed through the years, pursuant to its most
recent resolutions, the Dougherty County Commission now appoints nine (9) members of the
Authority Board, currently including the President of Phoebe’s Medical Staff. Additionally, at
least one of the nine Authority Board Members is to be a currently sitting member of the
Dougherty County Commission.

Prior to entering into the Lease in December, 1990, the Hospital Authority Board was
in fact the governing body for the operations of Phoebe Putney Memorial Hospital. The
Authority Board at that time made and implemented all short-term and long-term decisions
regarding the management, operation, and planning for Phoebe Putney Memorial Hospital.
In December, 1990, after having studied the concept for a period of years, the Authority acted
to create and implement a non-profit hospital holding company structure, under which all of
the Hospital assets (including buildings, equipment, accounts receivable, cash, and all operating
assets) would beleased and transferred to a new non-profit corporation created by the Authority
and known as Phoebe Putney Memorial Hospital, Inc. In turn PPMH as Lessee, has
undertaken certain agreements and covenants set forth in the Lease. The goal of the
restructuring, as described in the Lease, is to “promote the public health needs of the
community, by making additional facilities available in the community and by lowering the
costs of healthcare in the community,” and further to “provide the Hospital with a new, flexible
structure which will remove various restrictions and limitations imposed upon the Authority
and will allow the Hospital to respond to existing competitive threats and to seize available
opportunities both within and outside Dougherty County.”

As originally contemplated in the Lease, Phoebe Putney Health Systems, Inc. (“Parent
Company”) was also created as another non-profit corporation, to serve as the “parent” (ie., the
sole owner) of PPMH as well as other corporations. The Parent Company has the power to
appoint PPMH's Board of Directors. It was also contemplated that the Parent Company may
have additional ownership interests in other companies, and in fact, the Parent Company has
subsequently acquired sole or joint ownership interest in several different profit or non-profit
entities. Attached is a diagram we were provided, showing the structure and ownership as it
currently exists. The Lease was amended most recently in 2012 and now reflects additional
authorizations for the Parent Company to enter into Lease-type arrangements with other
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hospital authorities in nearby jurisdictions, subject in all cases to the express approval of this
Authority.

Since the inception of the Lease, PPMH has controlled and operated all of the assets of
the Hospital. The decision-making power regarding day to day operations as well as long-term
planning for the Hospital now rests with the Board of PPMH, and the Authority has no direct
control with respect to these matters. The Parent Company Board is self-appointed in that its
members serve and are elected (and possibly re-elected) by vote of the Parent Company Board
itself. Accordingly, the Authority has no direct control over the make-up of the boards that now
run the Hospital and related entities. Under the terms of the Lease, the Board of PPMH must
at all times include at least one member of the Board of the Authority.

Significantly, the Authority acquired the assets/facilities of the hospital formerly known
as Palmyra Medical Center in a purchase transaction in 2012. Those assets/facilities (which
include the hospital itself and all its related facilities and operations) were subsequently leased
by the Authority to PPMH pursuant to the most recently amended Lease. The assets/facilities
of the former Palmyra Medical Center are referred to in the Lease as “Phoebe North” and are
subject to the same terms as the original PPMH assets.

I11.

Current Framework.

As alluded to above, the question regarding the current powers and responsibilities of
the Authority involves an analysis of the Hospital Authorities Law, the Resolution establishing
the Authority, the Lease, and rulings by the Georgia Courts (including a major Georgia
Supreme Court ruling) providing interpretation of certain of the provisions of the Act in the
context of similar lease and transfer arrangements. There is, however, no case or other such
source rendering specific or detailed guidance as to how a hospital authority board which has
entered into a lease of all of its assets is to function during the lease term.

A. Hospital Authorities Act and Resolution

The Act creates a “Hospital Authority” for each county and municipal corporation of
the State of Georgia. However, the Act requires the local municipality or county to properly
adopt a resolution or ordinance declaring the need for an authority to function before the
authority is legally established and allowed to transact business. Our Authority was established
by joint resolution (the “Resolution”) of the City of Albany and the Dougherty County
Commission in1941. The Resolution recites that those bodies deemed it “advisable and to the
best interest of the community and beneficial to the welfare of the citizens of Albany and
Dougherty County that a Hospital Authority be created for the City of Albany and Dougherty
County, with a view to eliminating [an acute shortage of hospital facilities in the area] by
providing improvements and additional buildings to be used for hospitals.”

Pursuant to the Act, each hospital authority i1s a pubic body, corporate and politic, the
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nature and essence of which involves governmental functions for the benefit of citizens of the
city and county it serves. The Act states that “every hospital authority shall be deemed to
exercise public and essential governmental functions and shall have all the powers necessary or
convenient to carry out and effectuate the purposes and provisions of [the Act]” O.C.G.A.

Section 31-7-75. To demonstrate the governmental nature of each authority, we point out that
each hospital authority receives sales tax exemptions, ad valorem tax exemptions and income
tax exemptions. O.C.G.A. 31-7-72(e). Furthermore, a hospital authority may issue Revenue
Anticipation Certificates (Bonds), interest upon which may qualify as exempt from federal and
state income tax, and each hospital authority is granted the power of eminent domain, allowing
it to take private land if necessary to advance its public purposes. Please note that none of the
foregoing powers are transferred to PPMH by the Lease (e.g., only the Authority may condemn

property).

Accordingly, each member of the Authority Board occupies a position of public trust and
undertakes to be responsible to the public with respect to the functions and purposes of the

Authority .

B. Lease Agreement.

The Lease was entered into approximately five (5) years after the decision in the
Richmond County case, discussed below, and, we understand, at a time when several (perhaps
as many as ten (10)) other hospital authorities in Georgia had already reorganized by entering
into similar transactions. As such there was quite ample precedent. Our Authority’s Lease
structure appears to have been patterned after the structure described in the Richmond County
case, and there should be no question that entering into of the Lease was a valid and lawful act

by the Hospital Authority.

Section 31-7-75(7) of the Act specifically authorizes the leasing of assets, granting the
Authority power :

“to lease for any number of years up to a maximum of 40 years for operation by
others any project, provided that the authority shall have first determined that
such lease will promote the public health needs of the community by making
additional facilities available in the community or by lowering the cost of health
care in the community and that the Authority shall have retained sufficient
control over any project so leased so as to ensure that the lessee will not in any
event obtain more than a reasonable rate of return on its investment in the

2“Hospital Authority members are, of course, public officers, and as such are further
restrained by the provisions of the Georgia Constitution which provide: “Public Officers are the
trustees and servants of the people and are at all times amenable to them.” Richmond County Hospital
Authority, et al v. Richmond County, et al, 255 Ga. 183 at page 189 (1985).”
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project, which reasonable rate of return’, if and when realized by such lessee,
shall not contravene in any way the mandate set forth in Code Section 3 1-7-77¢,
specifying that no authority shall operate or construct any project for profit.”

These provisions specifically authorize the Authority to engage in leasing “projects” to
other profit or nonprofit entities so long as the above statutory criteria are met. However, any
such lease must be considered and construed within the statutory framework of the Act. Under
the terms of the Lease, the Authority essentially turns over the entire operation of the Hospital
(now including the “Phoebe North”Hospital, formerly Palmyra Hospital) to PPMH. All real
property, facilities, equipment, and the like are leased by the Authority to the Hospital and all
cash and accounts receivable are transferred to PPMH by the Authority. In return for this,
PPMH enters into certain agreements and covenants. Included in these agreements and
covenants, in Sections 5.05 and 9.07, are provisions requiring that all of the assets of PPMH,
including its interest in its Affiliates (defined below) are to be returned to the Authority upon
termination of the Lease or dissolution of PPMH, subject only to certain exceptions contained

in Section 5.05(b), discussed below.

The “recitals” and “background” sections of the Lease help establish the underlying
intent of the arrangement and as such are pertinent in determining how Lease provisions should
be construed. The Lease recites in these sections that the Authority itself is creating the
corporate structure that will be given control over its assets in order to “allow the Hospital to
respond to existing competitive threats and to seize available opportunities within and outside
Dougherty County” and “to provide additional long-term flexibility for further ventures and
activities of the Hospital.” The Lease goes on to state that the Authority “retains such public
control of the Hospital as is contemplated by the Hospital Authorities Law to ensure continued
fulfillment of the Hospital’s public mission of providing quality health care at a reasonable cost
to the residents of Dougherty County,” and that the Authority “has determined that this
agreement will promote the public health needs of the community by making additional
facilities available in the community and by lowering the cost of health care in the community.”
These acknowledgments of the purposes behind the leasing arrangement are pertinent in the
discussion and construction of the specific Lease terms in Section IV below.

Beyond the “recitals” and “background,” the Lease details specific duties,

3This provision of the Act, dealing with reasonable rate of return, is addressed by the Court
in the Richmond County case and is discussed in more detail below.

“Section 31-7-77 specifically provides: “No Authority shall operate or construct any project
for profit. It shall fix rates and charges consistent with this declaration of policy and such as will
produce revenues only in amounts sufficient, together with all other funds of the Authority, to pay
principal and interest on certificates and obligations of the Authority, to provide for maintenance
and operations of the project, and to create and maintain a reserve sufficient to meet principal and
interest payments due on any certificates in any one year after the issuance thereof. The Authority
may provide reasonable reserves for the improvement, replacement, or expansion of its facilities or

services.”



responsibilities, and covenants of PPMH regarding the assets transferred and leased from the
Authority. These duties and covenants constitute a contractual undertaking by PPMH in favor
of the Authority and constitute the “strings” that the Authority expressly retains over the use
of its assets. In certain cases, the Lease specifically provides for the means by which the
Authority may monitor compliance. For example, the Lease expressly provides that PPMH
must provide annual financial statements and other reports to the Authority (see Lease Section
4.02). In other cases, there may be no direct provision in the Lease expressly requiring PPMH
to produce information to the Authority; yet, it is implicit that the Authority is entitled to
information necessary to allow it to confirm compliance with the contractual covenants and
duties.’

C. Richmond County Hospital Authority v. Richmond County?® .

The Georgia Supreme Court, in 1985, considered a challenge to the validity of a lease
between the Richmond County Hospital Authority and its newly formed not-for-profit entity
in a structure essentially identical to the structure employed in the Lease between the Authority
and PPMH. This decision clearly constitutes the seminal hospital authority lease case in
Georgia, approving the propriety and legality of the arrangement. Among other things the
Court specifically approved the idea of leasing all of the Hospital’s facilities and conveying all
of the Hospital’s operating assets to the private entity in exchange for the nominal rental rate
of $1.00 per year. The Court found that such an arrangement was consistent with Hospital
Authorities Act and specifically approved several other aspects of the arrangement. Some of
these specific aspects will be mentioned as they arise in context in the following sections of this
memorandum.

Iv.

The Authority’s Responsibilities, Powers, and Rights As To The Lease.

Because the Richmond County case is an affirmed opinion of the Georgia Supreme
Court, we believe it is settled as a matter of State law that the arrangement between the
Authority and PPMH is a valid contractual arrangement, not inconsistent with the Act. It is
our view that the Authority’s purposes and obligations under the Act have not disappeared
because the Lease exists; rather, the Authority’s role has changed, so thatitnow should properly

Beyond the Lease and the Act, see also Northwest Georgia Health System, Inc. v. Times-Journal,
Inc., 218 Ga. App. 336 (1995); and Clayton County Hospital Authority v. Webb, 208 Ga. App. 91
(1993). Section 31-7-75.2 of the Act exempts private non-profit corporations as well as the authority
itself from public disclosure of information dealing with a commercially valuable plan, proposal or
strategy until such time as such plan, proposal or strategy has either been approved or rejected by
the board of the corporation or authority.

®“Rjchmond County Hospital Authority, et al v. Richmond County, et al, 255 Ga. 183 at
page 189 (1985).”



administer, monitor, and enforce’ the Lease in accordance with the Lease terms and in
compliance with the Act. In this Section we will address many of PPMH’s specific obligations
and covenants under the Lease and the Act, generally providing comments or suggestions
relative to the Authority’s monitoring responsibilities. We have limited our discussions to those
obligations under the Lease that we believe require affirmative monitoring by the Authority, and
exclude obligations that don’t reasonably contemplate such attention.® References below to
“Sections” refer to correspondingly numbered Sections of the Lease, as amended, and the
requirements are generally listed below as they appear in the Lease, not necessarily in order of
importance. The monitoring suggestions are just that, suggestions for your consideration, and
ultimately you should monitor compliance with these various covenants as you determine in
your collective judgment. Certainly as the Authority has done from time to time in the past,
you can request of PPMH reports or programs on compliance with any lease requirement in
addition to the below suggestions.

1. Lease Requirement. Section 3.05 requires PPMH to make all payments with
respect to outstanding Hospital Bond Issues.

Monitoring. Because of the structure of the Bonds (ie., the Bonds are publicly
held, trusteed and most issues involve a remarketing agent), the Authority would
hear quickly if Bonds were not paid when due. The Bond documents also
include provisions whereby the Authority is to be notified of a default. The
Authority receives annual financial reports of PPMH. Accordingly, unless the
Authority obtains information indicating PPMH’s ability to pay has been
impaired, the Authority probably has in place sufficient monitoring mechanisms.

2. Lease Requirement. Section 3.06 requires PPMH to provide the Authority a
perfected security interest in the leased personal property.

Monitoring. The Authority, probably through its counsel or some similar
mechanism, should monitor and ensure that proper UCC Financing Statements
are on record, perfecting its security interest in its transferred properties and that
proper continuation statements have been filed to maintain the priority for such
security interest. PPMH is required to notify the Authority regarding the timing
of filings. As your counsel, we have confirmed that all UCC filings are currently
up to date. Each renewed filing is valid for five (5) years.

3. Lease Requirement. Section 4.01 requires that all Existing Facilities be

"Tt is possible that in monitoring or otherwise, you become aware of a technical default
under the Lease which you determine is not detrimental to the quality or cost of our healthcare.
You could in such event choose to waive enforcement of such provision.

8. g., Requirement that PPMH maintain its corporate existence (Section 8.01) or that the
name of the Hospital will not be changed (Section 4.24).
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maintained in a good state of repair, ordinary wear and tear excepted.
Furthermore, PPMH is required to maintain and provide the equipment,
machinery, furnishings, and supplies, commensurate with standards for fully
accredited hospitals with comparable credentials.

Monitoring. The Lease does not provide for any express reasonable inspection
right for the Authority with respect to the facilities leased to PPMH, although
such right is implicit. The Authority may wish to monitor this requirement in a
general way by its Members being in and around the facilities, or it may wish to
engage an inspector. The Report has typically addressed this issue in the past by
comparisons to peers, and is a possible source for monitoring the condition of the
tangible leased asset.

Lease Requirement. Section 4.02(a) requires PPMH to operate the Hospital to
meet a standard of care allowing for participation in recognized medical
insurance programs. This is an obligation to maintain a certain standard of care
and not an obligation to participate in any certain insurance program. The Board
of Directors of PPMH, of its own prerogative, without violating the Lease, can
choose to participate or not to participate in such insurance programs so long as
the financial condition of PPMH is not materially and adversely affected.

Monitoring. Again this has typically been analyzed in the Report, utilizing peer
review methodologies and data, and is a source of information and analysis on
the issue. The Authority should be alert to any rejection or loss of participation
based on failure to meet standards.

Lease Requirement. Section 4.02(b) specifically requires compliance with non-
discrimination Iaws.

Monitoring. The Board could request PPMH to periodically report on its anti-
discrimination policies and protocols and to report to the Authority all EEOC
complaints/discrimination claims or lawsuits made or filed against it.

Lease Requirement. Section 4.02(d) states PPMH will not use the Existing
Facilities as a place of religious worship or as a facility for a divinity school or
program for any religious denomination. Note, this does not preclude the
Hospital Chapel and its operations, which are expressly permitted.

Monitoring. Authority members being in and around the Hospital and
community should be sufficient monitoring of this provision.

[ease Requirement. Section 4.02(e) prohibits PPMH from using the Existing
Facilities in a manner that would result in either a loss of tax exemption for the
interest on its Bonds or the Bonds being classified as “arbitrage” Bonds.




10.

11.

Monitoring. From a practical standpoint, probably no special monitoring will
be required since the Authority would become aware if this situation arose.

Because the Bonds are publically held, there would be disclosure and publicity,
plus the Bond documents require that the Authority be notified if this occurred.

Lease Requirement. Section 4.02(f) requires that PPMH will not be in material
violation of any laws or governmental regulations, nor will it fail to obtain

necessary licenses.

Monitoring. The Authority could ask PPMH to notify the Authority if such
situation exists. The licensure requirements, and in a limited fashion the material
violation of laws requirements, are included as covenants in the Bond
documents, so for the same reasons mentioned above, that will assist in the
monitoring.

Lease Requirement. Section 4.02(g) states no person in need of emergency
medical treatment will be denied admission because of inability to pay, provided
the Hospital provides medical treatment of the nature required.

Monitoring. You could explore operation of the Emergency Room. Also, if the
Emergency Room physicians are independent of PPMH, their contract could be
reviewed to be certain this requirement 1s covered.

[ease Requirement. Section 4.02(h) requires PPMH to provide indigent care in
accordance with all requirements of law and in accordance with the indigent care
practices of the Hospital present at the time of the Lease was entered into, and
at not less than the level when the Lease became effective. However, Section
4.18, also requires cooperation between the Authority and PPMH to provide
indigent care pursuant to Section 4.02(h), plus PPMH itself agrees that no less
than 3% of the gross revenues of the Hospital after adjustments for bad debt and
Medicare and Medicaid adjustments have been deducted, 1s to be spent on
indigent care.

Monitoring. The Report has analyzed this in the past and can be reviewed.
PPMH files regular reports with the State showing indigent care provided, and
these public reports could be consulted to confirm compliance. In the past the
level of indigent care has well exceeded the Lease requirement.

Lease Requirement. Sections 4.02 (1), (j), (k), (1), and (m) require PPMH to
provide certain reports to the Authority, which reports taken together, offer the
Authority the most accessible means of monitoring one of the more important
and difficult-to-pin-down requirements under that law and the lease. Section
4.03(b) is a more general statement of the concept: PPMH must operate the Existing
Facilities in a manner which will not contravene the Act and PPMH is to fix the rates and
charges in accord with the intent and policies of the Act. The discussion of this
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12.

13.

14.

15.

requirement and the required reports that relate to it is undertaken more
completely in Section IV below.

Monitoring. The Report as well as prior Board sessions have also addressed this
question. See discussion in Section IV below.

Lease Requirement. Sections 4.04 and 4.05 require that PPMH make any and
all payments necessary to keep the Hospital running and its assets unencumbered

Giip

by non-consensual liens.

Monitoring. The Authority could consider occasionally having the general
execution docket checked to ensure no liens are of record. Additionally, the
Authority should attempt to stay informed regarding any payment default by
Hospital. Violation of these Sections could also be a default under current Bond
documents, for which the Authority is to be notified.

Lease Requirement. In Section 4.08, PPMH agrees that it shall not perform any
act or enter into any agreement which shall adversely affect its §501(c)(3) tax-
exempt status.

Monitoring. The Internal Revenue Service monitors retention or revocation of
the status through required IRS filings, and possibly through audit, plus the
Internal Revenue Service maintains a list of exempt organizations. The Report
focused on the requirement to maintain tax-exempt status, especially confirming
that PPMH was fulfilling the community benefit aspects of the exemption, and
it was a favorable conclusion. The Bond documents require continuation of the
tax exempt status and, accordingly, the Authority would be notified if PPMH
lost its tax exempt status. PPMH annual financial statements include a report on
community benefits as well.

Lease Requirement. Section 4.10requires PPMH to maintain a State of Georgia
License to operate the Hospital and to have “Joint Commission” (or equivalent)
accreditation throughout the Lease, unless the Authority waives that
requirement.

Monitoring. The Authority could request proof of accreditation and licensing at
least annually. The above is also required under at least some of the Bond
documents, providing another avenue by which the Authority would be advised
of a default. PPMH currently utilizes DNV rather than the Joint Commission
as its accrediting organization.

Lease Requirement. Section 4.20 is an affirmative and express reporting
requirement, requiring that PPMH (i) maintain proper books and records under
generally accepted accounting principles and (ii) deliver each year to the
Authority (and also to the County Commission of Dougherty County) within 90
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days after the end of the fiscal year, the financial report (containing balance sheet
and income statement), statement of changes in financial position, and a
statement of revenues and expenses. This report must be audited by independent
accountants and is to be delivered within 90 days of the end of the fiscal year.

Monitoring. The Authority should always examine the annual certified financial
information, as it should be helpful in determining compliance with many

provisions of the Lease.

Lease Requirement. Sections 5.02, 5.03, 5.04, and 5.05 provide parameters for
how and when PPMH may transfer or retransfer certain assets to others. Section
5.02 generally prohibits the transfer of “Existing Facilities” (defined generally as
buildings, land, equipment leased to PPMH, but excluding cash, accounts,
investments, etc.) without the prior written consent of the Authority, subject to
certain exceptions. Section 5.03 contains certain exceptions and allows any
“Property” (defined to include any type of real or personal property) to be
transferred (a) for fair market value in the ordinary course business, (b) if the
asset is obsolete or unusable, or (c) for fair market value not in the ordinary
course of business, so long as the book value of the assets transferred in a 12-
month calendar period do not exceed 5% of the book value of total property
“Property, Plant, and Equipment”(as defined for accounting purposes) of
PPMH. PPMH must file a report with the Authority following the fiscal year in
which a transfer covered by 5.03(c) occurs, describing the transferred property
and the value computations with respect thereto. Section 5.04 prohibits a
transfer of Property that doesn’t fall within the exceptions of 5.03, 5.05 (discussed
below) or 8.02 (dealing with certain sub-leases) unless (1) written consent is given
by the Authority, or (ii) the book value of the Property transferred (cumulatively
in a 12 month period) does not exceed 5% of the book value of “Property, Plant,
and Equipment” of PPMH. Section 5.05 provides that regardless of the other
restrictions contained in the Lease, PPMH may make any disposition of property
(including gifts, grants, and contributions) to an Affiliate so long as the
organizational documents of the Affiliate provide that the assets so transferred
return to either PPMH or to the Authority upon dissolution of the Affiliate or
termination of Lease. Section 5.05 further provides that if PPMH, Parent
Company or an Affiliate make any investments in “any joint venture,
partnership, or corporation” (presumably this is a transfer to a non-Affiliate),
there must be “an appropriate mechanism to liquidate, sell, or redeem such
mvestment” upon the termination of the Lease Agreement or upon ‘“the
dissolution of Parent Company or any such Affiliate.”

In determinating what is a permitted transfer, the definition of “Affiliate”
contained in the Lease is important. Under that definition, the Parent Company
qualifies as an “Affiliate” of PPMH, a subsidiary of PPMH qualifies as an
Affiliate, and a subsidiary of Parent Company qualifies as a “Affiliate”.

Restrictions which apply to transfers by PPMH also apply to transfers by Parent
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Company. All such transfers by PPMH or Parent Company or another Affiliate
are conditioned on the presence of the liquidation and/or reversion provisions
required by Section 5.05.

Monitoring. PPMH, under Section 5.03, must within 120 days of the fiscal year
end report to the Authority any dispositions of Property not in the ordinary
course of business that purports to meet the exception of 5.03(c ) (i.e., for fair
market value and not greater than the 5% in a given year). The Authority should
always monitor such report and be sure to ascertain that it is forthcoming
following the end of each fiscal year.

Regarding transfers falling under the exception of 5.05, the Authority should
ensure that the preconditions to such transfers have been met. Specifically, with
respect to any transfer thatis to an “Affiliate”, the Authority should request and
review the organizational documents to ensure that such documents contain
provisions that the transferred assets be returned to PPMH or to the Authority
as required by the first sentence of Section 5.05. With respect to transfers by
PPMH, Parent Company, or any Affiliate in the nature of a contribution to a
wholly owned or partially owned entity that is not an “Affiliate”, the Authority
should request documentation to verify that such investment contribution is
contractually required to be liquidated or redeemed upon termination of the
Lease or upon dissolution of the contributing Affiliate as required by Section
5.05. This goes to the very heart of the Authority’s entitlement to receive all of
the assets at the end of the Lease or upon dissolution of PPMH or the Parent
Company, and accordingly, we believe it is important that these documents be
reviewed from time to time to confirm to that required provisions are in place.

In almost any circumstance, the provisions of Article V as described above
require that any transferred assets must be subject to provisions that require those
assets to ultimately come back to this Authority at the termination of this Lease,
and the provisions of Article V are designed to ensure that. However, there is
an important exception to the transfer requirements described above that is
contained in Section 5.05 (b) of the Lease. Under the very specific circumstances
of Section 5.05 (b), and after strict compliance with a review procedure and
approval of this Authority, certain assets may be transferred to an Affiliate that
will NOT ultimately return to this Authority upon termination of this Lease

Under Section 5.05(b), if an Affiliate of Parent Company plans to enter into a
lease or other agreement with another hospital authority properly formed under the
laws of the State of Georgia, then PPMH or Parent Affiliate may transfer any of
the Property it controls (other than Real Estate in Dougherty or Worth County)
to the Affiliate without the need that it ultimately come back to our Authority.

In such event, the transferred Property must instead return to the other hospital
authority upon the expiration of the lease or other agreement between that
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Affiliate and such other authority.

For such a transaction to be undertaken, notice must first be given to the
Authority of the Affiliate’s intentions to enter into such a lease/agreement

including a copy of the proposed lease/agreement, the organization of such
Affiliate must provide that its assets return to such other hospital authority, and
this Authority Board must approve the proposed transaction in a resolution
setting forth the basis and reasons for such approval. 'This last sentence is emphasized
because the Authority must at all times keep in mind that its principal mission is
to ensure quality cost effective health care for the citizens of Dougherty County.

Accordingly, the Authority would need to make the determination that the
proposed transaction in another county would have sufficient collateral benefits
to the citizens of Dougherty County to justify its undertaking.

Previously, the Authority has approved two transactions of this nature. One for
an arrangement with Americus & Sumter County Authority in connection with
the new hospital there, and one for Hospital Authority of Ben Hill County in a
proposed transaction that was ultimately not consummated.

Lease Requirement. Sections 6.01 and 6.02 require that PPMH at all times
maintain proper insurance coverage for the various assets leased, general and
professional liability insurance, workers’ compensation and other insurance
necessary for the operation of a hospital. The policies must be issued by
companies with an “A” rating from Best’s, must generally be considered a
standard policy, must not be cancellable without 30-days prior written notice to
PPMH and the Authority, must name PPMH and the Authority as insureds as
respects their interests, and must be in such an amount with such deductibles as
comparable coverage carried by institutions similar to PPMH

Monitoring. The Authority should maintain proof of the insurance being
provided and that it is an additional insured, together with the certifications of
the Insurance Consultant or actuary.

V.

Authority’s Responsibilities, Powers, and Rights under Section 4.03(b) of the Lease

Section 4.03(b) states: “[PPMH] shall operate the Existing Facilities in a manner which

will not contravene the intent of the Act, and [PPMH] will fix rates and charges for services by
the Hospital and the Existing Facilities in accordance with the intent of and the policy
established by the Act. To the extent permitted by law, [the Authority] delegates to [PPMH]
the authority to establish rates and charges for services provided at or by the Hospital and
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Existing Facilities; provided however, such rates and charges must be established by [PPMH]
in good faith in a manner which complies with the provisions , policies, and intent of the Act,
including but not limited to O.C.G.A. Sections 31-7-75(7) and 31-7-77, or otherwise shall
constitute an event of default under Section 9.01(b) of this Agreement.” This Lease provision
expressly requires that PPMH must operate the Hospital and fix its rates and charges consistent
not only with the Act but with the intent and the policy established by the Act. Accordingly,
PPMH’s pricing and rates should not violate the restrictions set forth in Act Sections 31-7-75(7)
and 31-7-77, each of which are discussed below.

1. Profit Prohibition Under Section 31-7-77. Section 31-7-77 of the Act 1s
mentioned by reference in Section 31-7-75(7), and so we discuss it first even though it appears
later in the Act. Section 31-7-77 states: “No authority shall operate or construct any project for
profit. It shall fix rates and charges consistent with this declaration of policy and such as will
produce revenues only in amounts sufficient, together with all other funds of the authority, to
pay principal and interest on certificates and obligations of the authority, to provide for
maintenance and operation of the project, and to create and maintain a reserve sufficient to
meet principal and interest payments due on any certificates in any one year after the issuance
thereof. The authority may provide reasonable reserves for the improvement, replacement, or
expansion of its facilities or services.”

The Lease expressly requires PPMH to comply with the mandate of Section 31-7-77.

The prohibition against profit in this statute does not mean that the revenues generated by
PPMH cannot éxceed its disbursements, otherwise there could never be growth or improvement
at our Hospital, and that is not what is intended. The statute does, however, prohibit pricing
which causes resources to exceed the amounts sufficient, when considered together with all
other available funds, to maintain and operate the facilities, to provide for debt service currently
and for a year and to provide reasonable reserves for the improvement, replacement, or
expansion of its facilities or services. The Georgia Supreme Court did not directly address this
requirement in the Richmond County case as it was not really an issue before the Court.
However, in reciting some of the obligations that the nonprofit hospital company had under its
lease, the Court noted that the company was required to “set rates using the same nonprofit
criteria applicable to Hospital Authorities (thus not an improper delegation of the Authority’s
right to affix rates and charges).” This dicta’ suggests that the Court would have found
delegating the right to set rates improper if it were not supported by this standard. The Lease
with PPMH, consistent with this apparent pronouncement in the Richmond County case,
provides that PPMH is to set rates and to make returns consistent with the intent of and policy
established by the Act, and specifically in accordance with 31-7-77.

Monitoring. There are several reporting requirements under the Lease that can be
sources of information to allow the Authority Board to determine whether this requirement 1s

"When any Court advances an opinion that is not necessary to adjudicate the issue that is
before it, such an opinion is commonly referred to as dicra. While dicta is indicative of a Court’s
thinking on an issue, it does not fully rise to the level of controlling legal precedent.
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being met: Section 4.02 (i) requires PPMH to provide an annual report addressing PPMH’s
performance on “making additional facilities and care available in the community and/or
lowering the cost of health care in the community.” The annual Community Benefit Report
required by Section 4.02(j) and the Act is a potential source. Section 4.02 (k) requires PPMH
provide a community needs assessment (under federal law) every three years and to provide,
annually, a report of any plan for the unmet health needs of the community. Section 4.02 (m)
requires PPMH to provide full audited financial statements within 90 days following the end
of each Fiscal Year, and to provide a budget for the current fiscal year. In the event the
Authority is not satisfied with the mandatory information requirements, then under that
Section, the Authority may request, and PPMH must provide, such current operating and
financial information as is “necessary to demonstrate compliance with this Agreement and the
Act.” Importantly, PPMH is required to at all times have prepared and available a written
summary of hospital and related service charges, which must be presented annually with the
financial statements (or any other time upon request from the Authority) and which must at all
times be in compliance with 31-7-77.

Obviously, these reporting tools will need to be considered together in discharging your duty
to monitor compliance. It is noteworthy in this context the overlap between the specific
obligations under 3-7-77 and the over-arching mission of the Authority to “provide quality
health care at a reasonable cost.” As mentioned previously, there is inherent tension between
“best quality” and “lowest cost” and finding that balance is a judgement call. The requirements
of 31-7-77 are there to ensure that pricing is always limited by what is necessary to maintain and
improve. The Authority has an important role in overseeing that balance.

2. Rate of Return and Profit Under Section 31-7-75(7). Section 31-7-75(7) of the
Act requires that in any lease between a hospital authority and a private entity, the authority
“shall have retained sufficient control over any project so leased so as to ensure that the Lessee
will not in any event obtain a more than reasonable return on its investment in the project,
which reasonable rate of return, if and when realized by such Lessee, shall not contravene in
any way the mandate set forth in Code Section 31-7-77 specifying that no authority shall operate
or construct any project for profit.” By plain reading of this language, one could conclude that
in a leasing arrangement such as ours, the Authority would have to retain control over pricing
to the extent necessary to ensure that the Lessee does not generate an excessive return on the
leased assets. In the Richmond County case, however, the Georgia Supreme Court took the
opportunity to address this requirement of the Act. In that case, the County had apparently
contended that the above-quoted provision of the Act required the Lessee to “make an
investment.” Apparently the County was arguing that the $1.00 per month lease rate was not
a sufficient investment to allow the newly created company to be entitled to operate and retain
the earnings from the leased project. The Supreme Court determined, however, that while the
statutory language limited an investment’s return rate, it did not require any investment at all.
This determination alone may have been sufficient to counter the County’s argument; however,
the Court went further and took the opportunity to explain and expound upon its interpretation
of the concept of “rate of return” as applied to a nonprofit corporation. The Court opined that
because the lessee was a “not-for-profit” corporation, and legally prohibited from providing a
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profit to its owners, it is “untouched by the concept of a reasonable rate of return on investment

..” Under the Court’s analysis, so long as an Authority is leasing to a nonprofit entity, that
nonprofit entity can internally generate a high rate of return on the assets invested because the
benefit of such return does not and cannot generate profit for its owners or members, since such
owners or members are prohibited from receiving any fruits of the company’s earnings. Taken
at its face value, the end result of this reasoning in the Richmond County case is that PPMH is
not subject to a reasonable return requirement; and, consequently, there is not, we believe, a
responsibility for the Authority to monitor PPMH’s rate of return under the Lease. Admittedly,
the Court’s reasoning concluding that non-profits are not concerned with rate of return is dicta,
and the Court statements on this point could be argued, however, we believe it is more
authoritative than dicta would normally be, because it appears the Court was clearly going out
of its way to answer this particular question for other interested parties.

The Supreme Court, in Richmond County, did not address whether a for-profit company
that is a subsidiary of a not-for-profit company is subject to the reasonable rate of return
limitation, and the answer is not clear. Valid arguments can be made on both sides of thatissue.

Monitoring. Given the Court’s dicta relative to the rate of return issue and these
unanswered legal questions, we are not prepared to advise the Authority’s Board that it has a
responsibility to seek to monitor the rate of return of the for-profit subsidiaries of Parent
Company, nor can we advise that it has no right to do so. However, as indicated above, we
believe the Authority has the right to monitor compliance under Section 31-7-77, and for the
most part that would provide similar financial information and will provide insight into rate of
return. In the context of a non-profit structure such as we have, we believe compliance with the
requirements of Section 31-7-77 is more significant than rate of return concerns under Section

31-7-75(7).
VI

Applicability of Covenants to Parent Company and its Subsidiaries.

The Authority obtaining financial information from Parent Company or its subsidiaries
may not be an issue at all, either because you do not need or desire it, or because such
information is made available to the Authority upon request. By addressing this issue herein,
we do not in any way intend to infer that you will find it necessary to request it, nor that it
would not be readily forthcoming if requested. However, since the Lease itself rarely refers
directly to these entities, except as to the transfer of assets, and because you may determine you
need such information, we have included the following brief comments on the subject.

The Lease itself contemplates and in fact requires PPMH to create the Parent Company
and further expressly contemplates that Parent Company would create various profit and
nonprofit subsidiaries. Thus, it is a part of the contract between the Authority and PPMH that
the Parent Company be formed, and it is contemplated that subsidiaries may also be formed.
The initial Articles and Bylaws of both PPMH and the Parent Company are attached to the
Lease and the parties expressly agree in the Lease to be guided by the provisions thereof.
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However, where there are affirmative covenants and obligations in the Lease, those obligations
are stated in terms of “Transferee shall ... or Transferee shall not ...”. The capitalized term
“Transferee” is defined in the Lease as PPMH and, consequently, on its face the Lease
constrains only Transferee.

Although such a position is not unassailable, it is our view that if the Authority
reasonably determines that it needs information from Parent Company or one or more of its
subsidiaries, in order to monitor the requirements under the Lease, it is an implicit right that it
should be entitled to receive the same. If the Authority needs to review legal documentation
to ensure that the reversionary or liquidation language required under Article V, it should be
entitled to obtain copies of the documents; and, if in monitoring whether Hospital pricing is
such that it is generating more revenue than that permitted under O.C.G.A. §31-7-77,'° the
Authority should be able to obtain necessary information from the related entities as well as

PPMH.

VII.
Conclusion.

The foregoing analysis unavoidably involves detail that can sometimes obscure the big
picture, and as an Authority Board Member we encourage you to maintain the broader vision
of your role. You are not called upon to become an alternative Hospital Board, overseeing the
running and the operations of Phoebe Putney Memorial Hospital. You should, however,
provide oversight by involving and educating yourself as to the issues set forth above and you
should feel free to request presentations and information from PPMH on any such issue.

We would like to conclude by emphasizing and stating clearly that this firm’s views and
conclusions regarding the need and requirement for Authority monitoring and oversight is in
no way intended to suggest that there is or ever has been any improper activity whatsoever
within the Hospital structure. To the contrary, this firm has no reason to question the integrity
of any of the boards of PPMH or related entities, or the officials that execute the will of those
boards, and we do not wish or intend to unnecessarily create any tension between the Authority
and PPMH and its related entities. We have simply attempted to provide a sterile and objective
analysis of the Authority’s role under the current structure. The Authority’s duties and
responsibilities are important, not because improper activity is occurring, but because public
trust is facilitated by the Authority. The Authority Board forms the major publicly-accountable
nexus between the operations under our current structure and the citizenry that structure was
created to better serve. Your role and the Authority’s role is an indispensable part of this

structure.

H:\Lisa wpdocs\Hospilal Authority\HOSPITAL AUTHMEMO RE DUTIES AND RESPONSIBILITIES 11 14.17 clean copy wpd

1%See Page 14 above for discussion of requirements under Section 31-7-77.

17



HOSPITAL AUTHORITY OF ALBA...-DC . GHERTY COUNTY
POLICY ON THE CCM™UCT OF AUTHORITY MEETINGS

An agenda together with accor  1ying info 1tion shall be sent to the Chairman and each
member of the Authority seven (7) days preceding the Authority meeting. This agenda, upon
approval at the beginning of each meeting, shall govern the order of business for the meeting.
Additions, deletions, or amendments to the approved agenda shall be made by a majority vote of
the Authority.

Individuals who wish to appear before the Authority may submit a written request to the Board
Coordinator together with a statement of the topic to be addressed fourteen (14) days prior to the
meeting. All those individuals who have timely submitted a written request to appear before the
Board prior to the meeting shall be allowed to address the Authority for ten (10) minutes.

Immediately prior to each meeting, individuals who wish to address a specific agenda item shall
complete a speaker app-~——- -~ “~-m, a copy of which is attached hereto as “Exhibit A.” The
speaker appearance form will be provided by the Board Coordinator or the Board Coordinator’s
designee who shall be available to answer any questions rega ng procedures for addressing the
Authority. Speakers who wish to address a specific agenda item shall be given three (3) minutes
to make their remarks. No speakers will be allowed who did not complete a speaker appearance
form before the meeting commen

There shall be no further comment by members of the public during the course of the meeting
unless recognized by the Chairman after a majority vote of the Authority.

Following the approval of the minutes of the previous meeting, there shall be an agenda item
entitled “speaker appearances.” This agenda item shall contain a list of those individuals who
have requested at least five days in advance of the meeting that their names be placed on the
agenda. Following presentations by those on the agenda, the Chairman shall recognize those
who wish to speak on a specific agenda item and have completed a speaker appearance form.

The Authority may refuse to public comment on those matters that are exemptions from the
Georgia Open Meetings Act or any other statue permitting non-disclosure. These matters would
include, but are not limited to, real estate acquisitions, consultation with legal counsel regarding
matters of litigation, the delit ation of personnel matters, a potentially commercially valuable
plan, proposal or strategy that may be of competitive advantage in the operation of the Authority
or its medical facilities which has not been made public or the actions of any peer review group
which evaluates the quality and efficiency of health care providers.
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Notwithstanding any provision contained in this policy, meetings of the Hospital Authority of
Albany-Dougherty County are not open forums and speech shall be limited to those matters
pertaining to the operation and function of the Hospital Authority of Albany-Dougherty County.
Nothing in this policy shall provide any individual any right to make a presentation to the
Authority that is irrelevant or unrelated to the Hospital Authority of Albany-Dougherty County
and its mission.

Prior to any statement or presentation to the Authority, each speaker shall state his/her name and
shall provide his/her address. Each speaker shall comply with the following restrictions:

1. No person shall be allowed to make obscene, derogatory, or slanderous remarks
that disrupt the orderly conduct of the meeting.

2. No person shall disrupt the meeting or interfere in any way with the orderly
conduct of the meeting.

3. Remarks shall end when a speaker’s allotted time has expired.

4. Speakers may respond to questions from the Chairman and Authority member,
should clarification be necessary. Provided, however, no person shall be
permitted to enter into discussion with the Chairman or Authority member or any
member of the Hospital staff during the conduct of a meeting.

5. No question or comment shall be directed to the Chairman or individual Authority
members but shall be directed to the entire Authority.

Any person who willfully violates these rules shall be prohibited from appearing before the
Authority for a period of six months. The Chairman shall order the removal of anyone who

disrupts or interferes with the orderly conduct of the meeting.

Should the Chairman fail to carry out the directives of " "3 pi 'y, the Authority by a majority
vote shall carry out the directive contained herein.

Availability of Agenda

Prior to any meeting of the Authority, the Administrator shall make available an agenda of all
matters expected to come before the Authority at such meeting. The agenda shall be available
upon request and shall be posted at the meeting site as far in advance of the meeti.., as
reasonably possible, but shall not be required to be available more than two weeks prior to the
meeting and shall be posted at a minimum at some time during the two-week period immediately
prior to the meeting. Failure to include on the agenda an item which becomes necessary to
address during the course of the meeting shall not preclude consideration of and action upon
such item. New items shall be added or existing items deleted by a majority vote of the
Authority.
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Open Meetings

Thus elected officials should avoid amending the agenda at the meeting to add a
matter, particularly one that is known to be controversial, unless there is a clear and
unambiguous necessity to do so.

Many cities post agendas for their meetings on the city website and note on the face
of the agenda the date and time when each agenda was last updated. This allows
members of the public to have up to date information.

Members of the public must be allowed access to the meeting and must be allowed
to make visual and sound recordings of the open por 1s of any meeting.'’”? Some
city councils designate an area or areas where equipment for visual and sound
recordings can be placed so that the equipment does not obstruct the view of
meeting attendees and use of the equipment is not disruptive to the meeting. If a
city or any other “agency” subject to the Open Meetir ~ Act is going to do this, they
should formulate and adopt a clear policy addressing the issue at a time when there
is nothing contror  sial going on to avoid the perception that tt - policy on recording
equipment is aimed at a particular f  son or constitt 1cy.

If attend: yata . 2eting ger than the meetil 'm can accommodate, then
the council should move the meeting to a larger meeting room, if available.

A written summary of the subjects acted on and a list of the officials attending the
meeting must be prepared and made available within two business days of the
meeting.’ Minutes of the meeting must be prepared and made publicly available
after having been approved as official; such approval is to occur at the next regular
meeting of the agency. The minutes must, at a minimum, contain the names of the
governing body members pr nt at the meeting, a « scription of each motion or
other proposal made, a record of who made and seconded each motion, and a
record of all votes including who voted for and who voted against each motion. It
shall be presumed that the action taken was approved by each person in attendance
unless the minutes reflect the name of the persons voting against the proposal or
abstaining. For meetings with less than 24 hours notice, the minutes must also
describe the notice given and the reason for the emergency meeting.

Minutes of executive sess 1S must be taken but are not open to the public. Such
minutes must specify each issue discussed but the substance of attorney-client

20.C.G.A. §50-14-1(c).
Maxwell v. Camey, 273 Ga. 864, 548  E.2d 293 (2001)
HO.C.GA. §50-14-1(e)(2).






Open Meetings

meeting or executive session. These reasons are: (1) to discuss pending or potential
litigation with legal counsel and to discuss or vote on settlement;?° (2) to discuss or
vote on authorizing negotiations to purchase, dispose of, or lease property; (3) to
discuss or vote on the acquisition, disposition or lease of real estate by the city;*'
(4) to discuss hiring, compensation, evaluation or di linary action for a specific
public officer or employee;?? \o, to interview an applic to be executive head of a
department; or (6) to discuss records that are exempt from disclosure.??

The attorney-client privilege allows the council to meet in a closed meeting with its
attorney to discuss a pending or potential lawsuit, settlement, claim, administrative
proceeding or other judicial action brought against or by the city, or any officer or
employee of the city, or in which the city or any officer or employee may be directly
involved. Two things must be considered before closing a meeting pursuant to the
attorney-client privilege. First, an attorney representing the city must be present and
discussing with the counsel the pending or poteni  lawsuit, settlement or claim.
Second, a lawsuit by or against the city must already be filed, or there must be a
potential lawsuit. A mere threat to take legal action against the city is not enough
to close a meeting to discuss a potential lawsuit.?* In order to determine whether
a threat to sue the city is a potential lawsuit that may be discussed in an executive
session, council members should ask the following questions:

1. Is there a formal demand letter or something else in writing that presents
a claim against the city and indicates a sincere intent to sue?

2. Is there previous or preexisting litigation between the city and the other
party or proof of ongoing litigation on similar claims?

3. Is there proof that the other party has hired an attorney and expressed an
intent to sue?

Additionally, the meeting may not be closed to receive leg: advice on whether a
topic may be discussed in a closed meeting.?® | > vo in executive session to

“0.C.G.A. §50-14-2(1).
210.C.G.A. §50-14-3(0)(1).
#20).C.G.A. § 50-14-3(0)(2).
“20.C.G.A. §50-14-3(b)4).
“The Claxton Enter~-~= v. Evans County Board of Commissioners, 249 Ga.App. 870. 549 S.E.2d 830
(2001).

“0.C.G.A §50-14-2(1).













Open M~ 3tings

test for whether fees and other expenses will be assessed against the governing
body is whether the position of the complaining party was substantially justified. The
Attorney General is authorized to bring enforcement actions, either civil or criminal,
as appropriate to enforce the law.*®

80O.C.G.A. § 50-14-5(0).
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< pen Meetings

Selective Summp= of Exceptions

What is NOT a Meeting

Inspecting facilities or property where no other official action is discussed
or taken [§ 50-14-1 (a)(3)(B)(i)].

Attending statewide or regional meetings or training on matters related to
the purpose of the a¢ ¢y and where no official action is taken [§ 50-14-1

(@)(3)(B)fii)].

Meetings, where no official action is taken, with state or federal legislative
or executive officia at state or federal offices [§ 50-14-1 (a)(3)(B)iii)).

Traveling together where no official business, policy, or public matter is
formulated, presen 1, discussed orvo 1on [§ 50-14-1 (a)(3)" " (iv)].

Attending social, civic, ceremonial or religious events where no official
business, policy, or public matter is formulated, presented, discussed or
voted on [§ 50-14-1(a)3)(B)(v)].

However, re ~arding exceptions (i) through (v) above, if it can be shown that the primary
purpose of the gathering was to avoid the requiren 5 of the open meetings law
while discussing or conducting official business, then tt  gathering would be deemed
a meeting where all notice, access, agenda, summary and minutes requirements
must be met [§ 50-14-1 (@)(3) .

Which Meetings May be Closed

Acquisition, disposal or lease of property may be discussed in executive
session [§ 50-14-3 (b)(1)].

In contrast to the general rule, votes may be taken in executive session
regarding the following [§ 50-14-3 (b)(1)]:

o To authorize settlement of any matter relative to the attorney-client
privilege per OCGA § 50-14-2 (1).

o To authorize negotiations to acquire, dispose of or lease property.
o To authorize an appraisal relative to the acquisition or disposal of

real estate.

15
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o To contract to purchase, dispose of or lease property.
o To enter into an option to purchase, dispose or lease real estate.

However, no vote to acquire, dispose of or lease re.  estate or to settle a claim is
binding until subsequently voted on in open meeting.

e Applicants for the position of executive head of an agency may be
interviewed in executive session [§ 50-14-3 (b)(2)].

e Discussion in executive session of records that are otherwise
protected from disclosure under the Open Records Act is authorized
[§ 50-14-3 (b)(4)].
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and proper notice of the meeting must be given. Finally, members of the city
council, a city committee, or board may take part ina meeting via teleconference
if necessary due to health reasons or when they are absent from the city but a
quorum of the council, committee or board must be present at the meeting in
person and the other requirements of the law (notice, agenda, minutes, etc.)
must be met. Under this authorization for teleconferencing a member can
only participate by teleconference twice in one calendar year unless there are
emergency conditions or the member has a written opinion from a physician
or other medical professional that health reasons prevent him or her from
attending in person.

Q: The city is preparing for local option sales tax (LOST) negotiations and the
committee which will undertake the negotiations with the county wants to
be able to prepare a strategy in private. |s there an exception to the open
meetings law for such preparations?

A: No, under the open meetings law the gathering of a quorum of any committee
of the members of a city or a quorum of any committee created by the
governing body is a meeting subject to the open meetings requirements under
the law. If, however, the initial negotiations do not result in agreement and
the matters moves to mediation, the exception applicable to mediations may
apply. If disagreement over the LOST distributions end up in court, then the
attorney-client privilege may apply.

When can our city vote in executive session?

The city council is allowed to vote in executive session on the acquisition,
disposal of, or lease of real estate, or to settle litigation, claims, or administrative
proceedings but that vote will not be binding until the city council takes a
vote in a public meeting where the property and terms are identified before
the vote or the parties and settlement terms are disclosed before the vote.
Although interviewing applicants to be the executive head of an agency can
be done in executive session and certain personnel matters can be discussed
in executive session, all votes must be taken in public.

18
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Is there any requirement that issues discussed in executive session be kept
secret”?

The provisions in the law allowing certain discussions to occur in executive
sessions (closed meetings) are there to ensure that the agency can function
efficiently and is not placed at a financial or legal disadvantage. The members
of the agency’s governing body owe a fiduciary duty to the agency and those
served by it to act in the best interests of the agency as a whole and not
any particular individual, business or other interest. e confidentiality of
the executive session is a privilege that belongs to all members of the city
council in the executive session and not to any one member individually. This
is especially true in instances where matters subject to the attorney-client
privilege are discussed. It is important for city council members to understand
that although the city attorney may represent tt  n in their capacity as city
officials, the city attorney is not their attorney individually; the city attorney
is the attorney for the city. .iierefore, when the executive session involves
matters subject to the attorney-client privilege it is not an option of any one
individual to waive the attorney-client privilege for the entire city.

Additionally, dependinguponthecircumstances, divulgingmatters appropriately
discussed in a closed session could be perceived as malfeasance in office,
misconduct in office or a violation of the oath of office and could result in
someone seeking to recall or remove the official from office. A city’s charter or
ethics ordinance may also impose a penalty for violating the confidentiality of
a properly closed meeting. Finally, if it is a litigation matter cover by insurance,
the insurer may regard the failure to keep attorney-client confidences as a
failure to cooperate that could impact the coverage provided to the city or the
individual.

Are hearings or appeals regarding employee disciplinary procedures subject
to open meetings”?

Meetings that are held to discuss or deliberate upon the appointment,
employment, compensation, hiring, disciplinary action or dismissal, or
periodic evaluation or rating of a city employee or officer may be held in a
closed meeting. However, if any of the above involves the rer  pt of evidence
or hearing argument on personnel matters, including whether to impose

19
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disciplinary action or dismiss a city employee or officer, then it must be held in
an open meeting. It doesn’t matter if the employee requests that the hearing
be private. The openn  ings law determii 5 what can and cannot be the

subject of a closed meeting.
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§ 50-14-1.

Open Meetings

The Georgia Open Me Js Act

(@) As used in this chapter, the term:

(1) "Agency" means;

(A)

B)

Every state department, agency, board, bureau, office,
commission, public corporation, and authority;

Every county, municipal corporation, school district, or other
political subdivision of this state;

Every ¢ Hartment, agency, board, bureau, office, commission,
authority, or similar body of ch such county, municipal
corporation, or other political sul  sision of the state;

Every city, county, regional, or othere  hority established pursuant
to the laws of this state; and

Any nonprofit organization to which there is a direct allocation of
tax funds made by the governing body of any agency as defined
in this paragraph which constitutes more than 33 1/3 percent
of the funds from all sources of such organization; provided,
however, that this subparagraph shall not include hospitals,
nursing hon 3, dispensers of pt  ‘maceutical products, or any
other type organization, person, or m furnishing medical or
health services to a citizen for which they receive reimbursement
from the state whether directly or indi  :tly; nor shall this term
include a subagency or affiliate of such a nonprofit organization
from or through which the allocation of tax funds is made.

(2) “Executive session” means a portion of a meeting lawfully closed to the
public.

3) (A) "Meeting" me 1s:

(i)

The gathering of a quorum of the members of the governing
body of an agency at which any official business, policy, or public
matter of the agency is formulated, presented, discussed, or
voted upon; or

21
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(il

The gathering of a quorum of any committee of the members of
the governing body of an agency or a quorum of any committee
created by the governing body at which any official business,
policy, or public matter of the committee is formulated,
presented, discussed, or voted upon.

(B) “Meeting” shall not include:

0)

(il

)

()

The gathering of a quorum of the members of a governing
body or committee for the purpose of making inspections
of physical facilities or property under the jurisdiction of such
agency at which no other official business of the agency is to
be discussed or official action is to be taken;

The gathering of a quorum of the members of a governing
body or committee for the purpose of attending state-wide,
multijurisdictional, or regional meetings to participate in seminars
or courses of training on matters related to the purpose of the
agency or to receive or discuss inform:  on on matters related
to the purpose of the agency at which no official action is to be
taken by the members;

The gathering of a quorum of the members of a governing
body or committee for the purpose of meeting with officials
of the legislative or executive branches of the state or federal
government at state or federal offices and at which no official
action is to be taken by the members;

The gathering of a quorum of the members of a governing
body of an agency for the purpose of traveling to a meeting or
gathering as otherwise authorized by this subsection so long
as no official business, policy, or public matter is formulated,
presented, discussed, or voted upon by the quorum; or

The gathering of a quorum of the members of a governing
body of an agency at socii ceremonial, civic, or religious
events so long as no official business, policy, or public matter
is formulated, presented, discussed or voted upon by the
quorum.
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This subparagraph’s exclusions from the definition of the term
‘meeting’ shall not apply if it is shown that the primary purpose of
the gathering or gatherings is to evade or avoid the requirements
for conducting a meeting while discussing or conducting official
business.

(b) (1) Except as otherwise provided by law, all meetings shall be open to
the public. All votes at any meeting shall be taken in public after due
notice of the meeting and compliance with the posting and agenda
requirements of this chapter.

(2) Any resolution, rule, regulation, ordinance, or other official action of an
agency adopted, taken, or made at a  2eting which is not open to
the public as required by this chapter shall not be binding. Any action
contesting a resolution, rule, regulation, ordinance, or other formal
action of an agency based on an alleged violation of this provision shall
be commenced within 90 days of the date such contested action was
taken or, if the meeting was held in a manner not permitted by law,
within 90 days from the date the party alleging the violation knew or
should have known about the alleged violation so long as such date
is not more than six months after the date the contested action was

taken.

(3) Notwithstanding the provisions of paragraph (2) of this subsection,
any action under this chapter contesting a zoning decision of a local
governing authority shall be commenced within the time allowed by
law for apy Wl of such zoning decision.

(c) The public at all times shall be afforded access to meetings declared open to
the public pursuant to subsection (b) of this Code section. Visual and sound
recording during open meetings shall be permitted.

(d) (1) Every agency subject to this chapter shall prescribe the time, place,
and dates of regular meetings of the agency. Such information shall be
available to the general public and a notice containing such information
shall be posted at least one week in advance and maintained in a
conspicuous place available to the public at the regular place of an
agency or committee meeting subject to this chapter as well as on the
agency’s website, if any. Meetings shall be held in accordance with
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Open Meetings

§ 50-14-83.

(@) This chapter shall not apply to the following:

(1)

(2)

Staff meetings held for investigative purposes under duties or
responsibilities imposed by law;

The deliberations and voting of the State Board of Pardons and
Paroles; and in addition such board may close a meeting held for the
purpose of receiving information or evic 1 for or against clemency
or in revocation proceedings if it determines that the receipt of such
information or evidence in open meeting would present a substantial
risk of harm or injury to a witness;

Meetings of the Georgia Bureau of  /estigation or any other law
enforcement or prosecutorial agency in the state, including grand jury
meetings;

Adoptions and proceedings related thereto;

Gatherint  involving an agency and one or more neutral third parties
in mediation of dispute between the agency and any other party. In
such a gathering, the neutral party may  ucus jointly or independently
with the parties to the mediation to faci e a resolution to the conflict,
and any such caucus shall not be subject to the requirements of this
chapter. Any ¢ :ision or resolution 3d to by an agency at any
such caucus shall not become effective until ratified in a public meeting
and the terms of any such decision or resolution are disclosed to the
public. Any final sttlement agreement, memorandum of agreement,
memorandum of understanding, or other 1 r document, however
denominated, in which an agency has formm 7 resolved a claim or
dispute shall t  subject to the provisions of Article 4 of Chapter 18 of
this title;

Meetings:
(A)  Of any medical staff committee of a public hospital;

(B) Of the governing authority of a public hospital or any committee
thereof wt 1 performing a peer review or medical review function
as set forth in Code Section 31-7-15, Articles 6 and 6A of Chapter
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Government ... the ouns. ....2

J. Meeting to consider records or portions of records e: npt from public
inspection or disclosure pursuant to + cle 4 of Chapter 18 of Title 50 of the

Georgia Code because there are no reasonable r 1s to consider the record

without disclosing the exempt portions.

This Affidavit is executed for the purpose of complying with the mandate of O.C.G.A. § 50-

14-4(b) and is to be filed with the official minutes for the aforen | meeting.

This day of . .
Affiant

Swaorn to and subscribed before me
this day of ,

Notary Public
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